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BEFORE: HON. ROBERT E. GERBER
UNITED STATES BANKRUPTCY JUDGE

In this adversary proceeding under the umbrella of the chapter 11 case of Perry H.
Koplik & Sons, Inc., defendant Bank Mandiri moves for a stay of dl discovery and
proceedings pending its appedl of this Court’s earlier decision of October 23, 2006, in
which this Court denied Bank Mandiri’s motion to dismiss the amended complaint.

The motion isdenied. Bank Mandiri failsto satisfy at least one of the four prongs
governing whether a stay should be granted.

Facts

This decision will assume familiarity with the facts? and no new facts or evidence
have been presented on the ingtant motion. Accordingly, this decison will not burden the
record with arecitation of the facts pertinent to this motion. Rather, this decision will
turn now to adiscussion of the law and its gpplicability to the circumstances of this case.

Discusson

Bankruptcy Rule 8005 provides, in relevant part, that amotion for astay of a
bankruptcy court order pending appeal must ordinarily be presented to the bankruptcy
judgein thefirst instance® Granting a stay iswithin the discretion of the bankruptcy
court.* Rule 8005 does not prescribe a standard to determine whether a stay should be
granted. Mogt courts have adopted a four-part test requiring them to consider:
(1) whether the movant has demondtrated a substantial possibility, athough lessthan a

likelihood, of success on appedl; (2) whether the movant will suffer irreparable injury

! InrePerry H. Koplik & Sons, Inc., 2006 WL 3017346 (Bankr. SD.N.Y. Oct. 23, 2006).
2 Seeid. for amore detailed discussion of the facts.

3 See Fed. R. Bankr. P. 8005.

4 Seenre Overmyer, 53 B.R. 952, 955 (Bankr. S.D.N.Y. 1985) (Schwartzberg, J.).
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without a stay; (3) whether any party will suffer substantid injury if astay isissued; and
(4) whether public interests may be implicated.”

Thetest for granting a stay under Bankruptcy Rule 8005 is conjunctive—as noted
by the word “and” between the third and fourth factors. Thus, each of the four
requirements must be satisfied.® With that established, this decision will turn to each of
the four relevant factors, starting with the second factor—the requirement for irreparable
injury in the absence of a stay—Dbecause andysis under that factor is more obvious than
the others, and because, even without considering the other factors, Bank Mandiri has
failed to make the necessary showing under the four-part test.

l.

Second Factor - Irreparable |njury

Bank Mandiri hasfailed to demondirate thet it will be irreparably harmed if the
bankruptcy proceedings are not stayed. “A showing of probable irreparable harm isthe

principa prerequisite for the issuance of astay. Under that test, the moving party must

demonstrate that such injury is likely before the other requirements will be considered.”’

“The moving party isrequired to show that injury isimminent, not remote or

n8

Speculative.

s See, e.g., Hirschfeld v. Bd. of Elections 984 F.2d 35, 39 (2d Cir. 1992) (standard devel oped under
Rule 8A of the Federal Rules of Appellate Procedure, from which Bankruptcy Rule 8005 is
directly adapted); In re Metiom, Inc., 318 B.R. 263, 267 (S.D.N.Y. 2004) (Marrero, J.).

6 In re Crosswinds Assocs., 1996 WL 350695, at *2 (S.D.N.Y. June 25, 1996).

! InreCity of Bridgeport, 132 B.R. 81, 83 (Bankr. D. Conn. 1991) (citing Reuters Ltd. v. United
PressInt’l, Inc., 903 F.2d 904, 907 (2d Cir. 1990)); see also In re Enron Corp., 2006 WL
2400411, at *3 (Bankr. S.D.N.Y. May 10, 2006) (“A showing of irreparable harm is a necessary
threshold for a Rule 8005 motion.”).

8 Inre City of Bridgeport, 132 B.R. a 83.



Bank Mandiri argues that failure to stay the bankruptcy proceedingswill result in
harm because “Bank Mandiri would be required to expend significant time and resources
to defend alawauit that is entirely duplicative of the clams and issues that Bank Mandiri
dready litigated in Indonesia™ But that is not irreparableinjury.

Bank Mandiri will not suffer any harm, let done irreparable harm, if aday is
denied. Bank Mandiri’ s desire to avoid discovery, produce documents, and provide
witnessesis not “imminent” irreparable harm. Thereis no irreparable injury in defending
alawsuit and complying with the requirements of discovery.’® The notion that defending
alawsuit amountsto “irreparable injury” strikes this Court as absurd. And the added
fact, that seemingly is argued to make this a speciad case, that defending the action would
assertedly be duplicative or wasteful, hardly eevates the defense of an action to an injury,
much less an irreparable one.

Failure to satisfy one factor dooms amotion for astay pending apped.** Thus,
the determination that Bank Mandiri failed to demondrate that it will beirreparably
harmed if the bankruptcy proceedings are not stayed suffices as a basis to deny its motion

for agtay pending apped. This decison nonethelesswill briefly discuss the remaining

three factors.

° Bank Mandiri Br., at 7 (ECF #31, Nov. 17, 2006).

10 SeeInre Enron Corp., 2006 WL 2400411, at *2 (“[T]he costs of discovery are generally not a
recoghizable injury under Rule 8005.).

H Seelnre Metiom 318 B.R. at 271 (finding that a party seeking a stay was “ not likely to suffer

irreparable harm as aresult of 22004 examination”); Inre Turner, 207 B.R. 373, 376 (2d Cir.
B.A.P. 1997) (finding no irreparable harm where aforecl osure sale was pending).
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First Factor — Substantial Posshility of Success On the Merits

Under the first prong, Bank Mandiri aso must show that it has a substantial
possibility of success on apped.*? Bank Mandiri’s motion is deficient in this respect as
wdll.

Many of the points Bank Mandiri initidly argued in support of its motion to
dismissthis action, and avoid the need to defend on the merits, are no longer pressed
now. Bank Mandiri no longer seemsto be contending that it has a subgtantia possbility
of success on its contentions that the Second Indonesian Supreme Court Decision, which
dismissed the action for lack of anotaria flag on the power of attorney, was on the
merits, that the reservation of rightsin the plan was deficient; or thet the initid failuresto
provide trandated copies of the summons and complaint warranted dismissa. It argues
instead, principaly or exclusvely, that the Kertasindo decison givesriseto resjudicata
or collateral estoppd, and that this Court erred in denying Bank Mandiri’s motion to
dismiss and its arguments for comity.

Bank Mandiri argues that this Court’s earlier finding that the Kertasindo decision
was “provisond” raises a“ serious legd question” because “it iswell established that
decisions are findl for preclusivity purposes even when subject to apped.”*® But the
order, dated July 15, 2003, provided that Bank Mandiri “suspend the payment” of the

Letter of Credit “until the judgment for this case has been final, binding and

12 See, e.g., InreTurner, 207 B.R. a 376-77.
13 Bank Mandiri Br., at 5.



enforceable.”* Moreover, Bank Mandiri’s own expert described the Kertasindo decision
asprovisiona.™ And the determination that the K ertasindo decision was provisiond, of
course, iswhally separate from the issues as to comity.

Then turning to comity, as this Court stated in its earlier decison, thereislittlein
the way of possibilities of success. Firdt, of course, adecison to grant comity to the
determination of aforeign court is amatter within the court's discretion, *° as to which the
party seeking to invoke comity has the burden of establishing that the foreign court’s
determination is gopropriate. Thereislittle likdihood that this Court’ s earlier finding of
an issue of fact in this regard, based on plainly admissible evidence, would be held to be
an abuse of discretion.

Second, Bank Mandiri is not appedling, but is seeking leave to apped, and thereis
little likelihood thet it could satisfy any of the three prongs for getting such leave,
especidly after the Second Circuit's decision in Century International Arms’ holding
that adigtrict court’sdismissal of an action in the U.S. on comity grounds was an abuse
of discretion, and suggesting that, at mogt, a stay of the U.S. action, and not dismissd,
might be appropriate. And the Century International Armsdecision isespecidly on point
because this Court found in its earlier decison an issue of fact asto the granting of

comity, rather than making afind decison onit:

14 Sardjono Decl. Exh. B at 128 (ECF #11, Part 5, May 30, 2005) (emphasis added); see also Bank
Mandiri Reply Br. on its earlier motion, at 10 (ECF #16, July 1, 2005) (quoting that |anguage).
B GuatamaDecl. 18, 110 (ECF #16, Part 9, July 1, 2005) (stating “the Surabaya District Court issued

an Injunction against Bank Mandiri ordering Bank Mandiri to suspend the payment on [the L etter
of Credit]” and“[u]nder Indonesian law an injunction issued by the court isa provisional legal
measure to maintain the status quo while the case is pending”).

16 See Allstate Life Ins. Co. v. Linter Group Ltd., 994 F.2d 996, 999 (2d Cir. 1993).
1 Royal and Sun Alliance Ins. Co. of Canadav. Century Int'| Arms, Inc., 466 F.3d 88 (2d Cir. 2006).
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At the least, Bank Mandiri is not entitled to
dismissd on mation on comity grounds. The
decisons by Judge Chin and the Second Circuit in
Bridgeway could be argued to suggest thet this
Court should rule more broadly—that like Judge
Chin, this Court should not just decline rdlief on
motion to the party invoking comity, but should
reject the application of comity in the case for dl
time. But this Court does not need now to decide
whether Bank Mandiri deserves another opportunity
to rditigate the comity issuesit hasraised here. It is
sufficient, for purposes of this determination, for the
Court to say that Bank Mandiri plainly has not
established abasis for dismissa on comity grounds
on motion. Each 9de can have a reservation of
rights with respect to further matters down the
road.®

Appdlate courts do not normally find the requirements for leave to gpped to have been
satisfied on issues where the lower court has found there to exist an issue of fact.

Third, even where aforeign action could be deemed to be adequate—and here the
Litigation Trustee has raised, at the least, issues of fact as to this—the Second Circuit
declared in Century International Armsthat “[t]he existence of a pardle actioninan
adequate foreign jurisdiction must be the beginning, not the end, of adigtrict court’s
determination of whether abstention is appropriate,” and “the mere existence of an
adequate pardld action, by itsdlf, does not justify the dismissd of a case on grounds of
international comity abstention.”*° And in that case, the foreign proceeding wasin
Canada, whose courts would not raise the same issues as to whether they could “fairly

resolv{e] al the rights of the parties”?°

18 InrePerry H. Koplik & Sons, Inc., 2006 WL 3017346, a *7 (Bankr. S.D.N.Y. Oct. 23, 2006).
19 Century International Arms, 466 F.3d at 95.
20 Id. at 96.



And fourth, this Court also disagrees, strongly, with the notion that Bridgeway®*
can be doughed off as Bank Mandiri would liketo do. Infact, Bridgeway goes further
than this Court’s earlier decison did. This Court’s earlier decison smply found an issue
of fact asto the fairness of the Indonesian courts based upon clearly admissible, non
hearsay evidence®® Butin Bridgeway, the Second Circuit approved Judge Chin's grant
of summary judgment againgt the party seeking comity. Here, Koplik was haded into
court in the Kertasindo proceeding (like Citibank was haed into court in Liberia), and the
argument is made that the Litigation Trustee should be held to bejudicidly estopped by
reason of being a plantiff in other litigation (i.e., the litigation that led to the Second
Indonesian Supreme Court decision), like Citibank had been aplaintiff in Liberia The
fact that the litigation in the two actions here is more closely rlated is not determinative,
astheissueisoneof judicid estoppel. And asto that, picking up on the point thet both
Judge Chin and the Second Circuit noted, here the Litigation Trusteg, like Citibank in
Bridgeway, “never took the pogtion” in the foreign proceedings that proceedingsin the
foreign court wereimpartial.>® And that is by far the most important dement of any
judicid estoppd andysis.

Fifth, it strikes this Court as absurd that Bank Mandiri suggests that it can get out
of this case on motion based on its contention that this Court erroneoudy held there to be
an issue of fact asto whether corruption was pervasive in the Indonesian courts. Firt,
this argument might be, a mogt, usable to prevent summary judgment the other way on

the issue, aswas granted in Bridgeway. And this Court has not yet held, even though

2 Bridgeway Corp. v. Citibank, 45 F. Supp. 2d 276 (S.D.N.Y. 1999), aff'd 201 F.3d 134 (2d Cir.
2000).

2 Koplik, 2006 WL 3017346, at *7.

= See Bridgeway, 45 F. Supp. 2d at 283; 201 F.3d at 141.
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Bridgeway suggests that, in its discretion, it could, that Bank Mandiri is foreclosed from
arguing comity in the future. 1t ishardly sufficient to judtify a holding contrary to the
Litigation Trustee' s evidence in thisregard. And secondly, this Court cannot agree that
Bank Mandiri “submitted evidence that there was not any corruption in the specific
Indonesian judicial proceedings”®* Bank Mandiri’s proof never addressed the existence
or nonexistence of corruption, and never even used the word. What it said was that
judicid review proceedings are routine in the Indonesian judicid system (which proves
nothing), that its witness had not seen anything in the specific judicid review proceedings
that he regarded as unusud, and that he had not encountered any irregularities or
witnessed any evidence of bribery or corruption in those specific proceedings. Even
assuming it to be true, that one declarant did not witness the bribery or corruption is
hardly conclusive that it was absent in the case.

Third and Fourth Factors

Thethird and fourth factors are not as sgnificant here asthe first factor, and,
especidly, the second. The Litigation Trustee has a legitimate interest in having this
litigation go forward, especialy since discovery has dready been subgtantialy delayed
inexplicably since last October, when this Court denied the motion to dismiss. Thisisa
private commercid dispute, but it arises in connection with the dishonor of aletter of
credit. Bank Mandiri is, of course, entitled to show, on the merits, why the requirements
for honoring the letter of credit were not satisfied, but letters of credit have great

importance to the internationa financia community, and the predictability of letter of

2 Bank Mandiri Br., at 5 (ECF #31, Nov. 17, 2006).
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credit contractuad commitmentsis amatter of substantia public concern. That does not
mean, of course, that aletter of credit should be paid on when the requirements for
honoring it have not been satisfied, but thereis a public interest in ensuring that issues
related to the enforcement of aletter of credit are considered on the merits.
Conclusion

Bank Mandiri hasfailed to demondrate that it is entitled to astay of dl discovery
and proceedings pending appeal. The first and, especidly, the second factors each,
individudly, dictate the denid of a day.

The motion is denied.

SO ORDERED.
Dated: New York, New Y ork </ Robert E. Gerber
March 13, 2007 United States Bankruptcy Judge
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